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STATE OF UTAH
NATURAL RESOURCES
Oi l ,  Gos & Min ing

Normqn H, Bongerter. Governor
Dee C, Honsen, Executive Director

Dionne R, Nielson, Ph.D,,  Div is ion Director

355 W, North Temple . 3 Triod Center . Suite 350 . Solt Loke City. UT 84180-1203 . 801-538-5340

February  26 ,  1985

TO:

FROM:

RE: Board  Jur i sd ic t ion  i1 r  the  D iv i s ion  vs .  co -op . . j t i n ing .
I

The purpose  o f  th i s  memorandum is  to  c la l i f y  the  l ssue  o f
v io la t ions  o f  the  Board  o f  0 i1 ,  Gas  and  Min ingrs  Ces la t ion  Order ,
i ssued in  the  above-capt loned 6ause.  A t tache i  i s  a  memo o f
October  ? ,  1984,  f  ro rn  Ass is tan t  A t to rney  Genera l  Barbara  l { .  Rober ts ,
summar iz lng  the  even ts  o f  th i s  i ssue .

,  ^  A t  the .  Ju ly  29 ,  \984  Board  Hear ing ,  the  Board  o rdered  Co-op
Mlnrng  uompany  to  cease  a l I  m in ing  opera t ions  under  the i r  In te r im
Program Permi t .  Judge  Bunner r  upnerb  the  Board rs  cessa t lon  o rder  a t
a  September  5 ,  1984,  hear ing  in  the  Seventh  D ls t r i c t  Cour t .  These
events  a re  summar ized in  the  a t tached memo.  A t  the  t ime the  order
19 : :3se  min ing .  opera t lons  was lssued by  the  Board ,  and when i t  was
reaf f i rmed by  the  seventh  D is t r i c t  cour i  ru l ing ,  the  cessat ion  o f
m ln lng .opera t ions ,  l n  accordance  w i th  tha t  o rd - i ,  was  under  the
iu r l s ld i c t ion  o f  the  Board  o f  O i l ,  Gas  and  Min in ! ,  and  la te r  a lso
the  Seven th  D is t r l c t  Cour t .  The  b iv l s ion  con t in i6d  to  per fo rm
inspec t lons ,  based on  permanent  p rogram per fo rmance Sta i rdards .
However r  i ssues  re ra ted  to  cessat ion  o f  min ing  opera t ions  were  under
the  -  J  u r isd lc t  ion  and rev iew o f  the  Board  and doubt ,  no t  the
? iy i " ipn .  .  Load ing  and hau l ing  o f  coa l  quat i f ies  a i  a  min ing
acE] .v ] . t y  wh ich  was p toh ib i ted  under  the  Cessat ion  order .

I {hen  the  D iv l s ion  de te rmined  tha t  Co-op  was  load ing  coa l ,
1 t  no t i f i ed  the  Board  and  sen t  the  Sep tembet  L2 ' ,  1984 ,  Ie t t J r  to
Co-op.  Th is  was done a t  the  Boardrs  concur renc i .  0n  September  27 ,
1984,  the  Board  was ln fo rmed tha t  co-op  was road lng  and i rau l ing  co i l
f rom the  permi t  a rea .  The Board  lns t ruc ted  the  As l i s tan t  A t to iney
Genera l  to  .no t i f y  Co-op to  cease load ing  and hau l ing  o f  coa l  o r  the
Board  wou ld  go  back  to  cour t  fo r  a  fu r ther  o rder  and imoos i t ion  o f
c i v i l  pena l t i es .  Co-op  ceased  load ing  and  hau l ing  ac t i v i t l es .

Fires 
A.{ ^Y

Dianne  R.  N ie lson ,  D i rec to r  P6-  M '
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MEMORANDUM -  F i le
February  26 ,  1985

The ac t ions  o f  the  Board  were  appropr ia te  ac t ions  under  the
s ta te  p rogram.  I t  rou ld  have been inappropr ia te  fo r  the  D iv is ion  to
take  fu r ther  ac t ion ,  fo r  the  fo l low ing  reasons :

1 .  The  Board  and  the  D is t r l c t  Cour t  a re  h igher
au thor i t i es  than  the  D lv i s lon ,  wh lch  x ras  the
pe t i t l oner ,  i n  th i s  case  .

2 .  The Board  uas  per fo rming  i t s  respons lb  i  l i  t ies  ,  in
accordance r l th  the  s ta te  p rogram.

t .  The Board  issued an  , to rder  to  cease mln ing  opera t ion ,  n
based on  ev idence presented  on  the  record  be fo le  the
Board .  A t  i ssue  was  Co-oprs  fa i l u re  to  supp ly
su f f i c ien t  ln fo rmat ion  fo r  a  Determlnat lon  o f
Comple t ion  regard ing  the i r  Permanent  Program Perml t
App l ica t ion .  Th ls  i s  no t  the  same as  a  t rCessat ion
Order r ' r  wh ich  i s  l ssued  by  the  D iv l s ion  on  the  bas ls
o f  an  on-s i te  inspec t ion .

m jm
At tachment
cc :  R .  Dan ie ls

R.  Hagen
J .  He l f r i ch
A.  K le in
B.  Robe  r t  s

0196V-4&5
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THE ATTORNIEY GENTERAL

STATE OF UTAH
DAVID L. WILKINSON

I'lEMORANDUT{

\4TILLIAM T. EVANS, Cnrnr
Human Resounces  D iv is ion

DONALD S. COLEIIAN. Cnrnr
Physicel Resounces Division

STEPHEN G. SCHWENDIMAN. CntEr
Tcx  & Bus iness  Regu lo t ion  D iv is ion

EA-RL F. DORIUS, CHrur
Govennmental Affairs Division

PAUL M.U'r{RNER,CHter
L i t ioo t ion  D iv is ion

PAUL M. TI}TKER
DEPUTY ATTORNEY GENERAL

DALLIN W. JENSEN
Solici ton Genenal

FRANKLYN B.MATI{ESON
Senion Assistant Attonney Genenal

TO:

FF.OI'I:

DA?E:

RE :

DIAI{NE R.
D i v i s i on

BAII.BARA W.
Ass i  s tan t

Oc tober  9  |

NIELSON,  D i rec to r
of  o i l  ,  Ga and I ' [ in ing

ROB
ALt  or Ge era l

19  84

Docke t  84-040 ,  D iv i s ion  vs .  Co-op  l " t i n ing  Company

Th is  memo compr i ses  a  summary  o f  t he  even ts  wh ich  took
p iace  w i ch  rega rd  i o  t he  D i v i s i on  vs .  Co -op  } l i n i ng  Co rnpany
(Dc i cke t  I { o .  84 -040 )  subsequen t  t o  t he  Ju l y  29  ,  1984  _Boa rd
hea r  i ng  .

On  Augus t  2 t  1984 ,  t he  S ta te  was  se rved  w i t h  a  pe t i t i on
fo r  Rev iew  wh i ch  had  been  f i l ed  w i t h  t he  Seven th  D i s t r i c t  Cou r t
i n_Emery  Coun ty .  Judge  Bunne l l  had  s i gned  an  Orde r  s t ay i ng
en fo r cemen t  o f  t he  Boa rd  I  s  O rde r  pend ing  a rgumen ts  as  t o  whe the r
t he  S r .a te  shou ld  be  p re l im ina r i l y  en jo i ned  i r om en fo r c i ng  i t s
Orde r .  I  r esponded  w i t h  a  t ' l o t i on  t o  Quash  and  f  o r  D i sso lu t i on  o f
t -he Stay Pend ing Appeal  .

A  hea r i ng  was  se t  f o r  Sep tember  5  i n  Cas t l e  Da le .  Bo th
n ryse l f  and  rep resen ta t i ves  f  rom Co :op  I ' t i n i ng  Company ,  Kenne th  L .
Ro they  and  Ca r l  E .  K ings to r r r  we re  p resen t .  I t  became  appa ren t
ea r l y  on  tha t  Judge  Bunne l l  had  been  pe rsuaded  by  my  memoranda  to
Lhe  Cour t  i n  t ha t  he  de te rm ined  tha t  Co-op  was  no t  en t i t l ed  to  a
p re l im ina ry  i n j unc t i on  based  upon  t he  g rounds  o f f e red  i n  Co -op ' s
Pe t i t r on  f o r  Rev iew-

At  the  c lose  o f  the  hear ing ,  I  i n fo rmed Wende l l  Owen
tha t  a l l  m in ing  ac t i v i t i es  a t  the  Bear  Creek  mine  were  to  cease
a t  6 :  00  a .m.  the  f  o l l ow ing  morn ing ,  Sep tember  6 .
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Thereaf  ter  r  o r r  Septenrber  27 ,  Ken Wyet t  and Tom Wr ight
a t  l eas t  two  f u l 1y  l oaded  t r ucks  l eav ing  t he  Bea r  C reek  '

I  con tac ted  Car I  K ings ton  by  phone  on  Sep tember  28  and
h im tha t  t he  Board  Orde r  c i i sa l l oweo  th i s  ac t i v i t y  and

that  he contact  Co-op immedia te ly  ano te l I  them to
load ing  o f  coa l  .  He  ag  reed  to  ca l l  Wende l - l  a t  once .

D ianne  R .
Oc tobe r  9 ,

Nre l -  son
19  84

P a g e  T w o

Somet ime  subsequen t  t o  tha t  da t -e ,  i t  was  de te rm in by
filP ' i v i s i on  pe rsonne l  t ha t  Co-op  was  l -oad ing  coa l  i n to  t rucks  f

t he i r  s tockp i l e .  By  Je t te r  da ted  Sep tember  !2 ,  1 ,984 ,  I  i n f  o r r ' r b rd
Wenoe l l  t ha t ,  B l t hough  the  sa le  o f  t he  coa l  was  no t  p roh ib i t ed '
t he  l oad ing  o f  coa l  i s  a  m in ing  ac t i v i t y  and  i s  p roh ib i t ed  under
the  Boa rd rs  O rde r .

ob served
fac i l i t y .
in f  o rmed
suEg es t  ed
cea\e al l

t

\
\  As  fa r  as  I  am

Board '  s \p rde r  t ook  p lace
pos i t , i ve \e te rm ina t i on  o f

awa re ,  no  f u r t he r  v i o l a t i on  o f  t he  /
p r  i o r  t o  t he  D i v i s i on  I  s  i s suance  o f  ?  , /

comp le teness  du r ing  the  week  o f  Oc t9b : r t
-|"r'-

' . -?

.-a- I

1.

pply- fu rl"he-L -in f ar+ta+ -i you  on
-'"--*"F-l
t h i s /

ma t t e r ,  p l ease  con tac t  me .

BI{R/dp

2ralr'ta ;
M**r,aqM@fr't

{:-e*;/M tulffr'4rt'


